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CT ABC MonthlyCT ABC Monthly  
Specialty Healthcare  Decision: 

Paving the Way for  a 
Fractured Workplace 
By Edward “Bud” O’Donnell 

Siegel, O'Connor, O'Donnell & Beck, P.C. 
 
Last month, the National Labor Relations 
Board issued a decision that has employers on 
the defensive. In addition to disenfranchising 
millions of employees, this decision—Specialty 
Healthcare—undermines employers’ ability to 
remain union-free. The Specialty Healthcare 
decision will also have a major impact on 
employers already struggling with economic 
uncertainty and excessive federal regulation. 
 
Micro-Bargaining Units Approved 
In Specialty Healthcare, the Board decided that 
the union could organize a unit comprised only 
of nursing assistants, a holding that rejected the 
employer’s request to include other 
nonprofessional employees in the unit. Under 
this holding, a group of employees who are 
“readily identifiable as a group (based on job 
classifications, departments, functions, work 
locations, skills, or similar factors),” and found 
by the Board to share “a community of 
interest” will be considered to be an 
“appropriate unit”—even if another, larger unit 
“would also be appropriate, or even more 
appropriate.” 
 
The Board proclaims that the new “micro-unit” 
precedent spawned by will be limited to non-
acute health care facilities. The mere creation 
of a “micro-unit” precedent, however, raises 
the possibility that the Board will use the 
Specialty Healthcare decision to endorse 
smaller units in other types of workplaces. For 
example, the employees of a self-performing 
construct ion company—electr ic ians, 
carpenters, laborers, and sheet metal workers—
would traditionally constitute a single 
collective bargaining. Yet, the Board could 
now use the Specialty decision to endorse 
smaller units comprised of employees with the 

(Continued on page 4) See HEALTHCARE 

Prevailing Wage Correction 
 
The CTDOL made a correction regarding 
the posted July 1, 2011 Electrical Prevailing 
Wages.  The state agency has lowered the 
electrical fringe amount by $.39; this 
corrects an error by the federal USDOL. 

CT’s Redistricting Progress 
 
CT state law requires that Congressional and 
legislative district lines be redrawn every 10 
years.  The districts have to be based on the 
federal census and consistent with federal 
Constitutional standards.  In CT, the General 
Assembly was supposed to complete its re-
districting by September 15, 2011 so that the 
first general election held in the new districts 
will be in November 2012.  Four republicans 
and four democrats make up the General As-
sembly’s Reapportionment Committee; they 
are Senate Pro Tem Don Williams, House 
Minority Leader Larry Cafero, Senate Major-
ity Leader Martin Looney, Senate Minority 
Leader John McKinney, Senator Len Fasano, 
House Speaker Chris Donovan, and Repre-
sentatives Sandy Nafis and Art O’Neill.  The 
committee of eight did not agree on a plan so 
a ninth appointee has to be named and the 
Reapportionment Committee must complete 
their plan by November 15, 2011. At issue 
now is not so much the November deadline 

(Continued on page 6) See Redistrict 

NLRB Posting Update 
 
On October 5, the NLRB announced that 
they will delay the effective date of the No-
tice Posting requirement from November 14, 
2011 to January 31, 2012.  This is in re-
sponse to the lawsuits filed by CDW (of 
which ABC is a part), NAM, NFIB, the US 
Chamber and NRTW, and this delay will 
likely allow those cases to resolve them-
selves prior to this rule potentially going into 
effect.  
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2011 
Board of Directors 

 
Alexander Babbidge 

Babbidge Facilities Construction Co., Inc. 
Rene Carrasquillo 

Castle Concrete Corporation 
Jeff Clement 

Modern Mechanical Systems, Inc. 
Anthony Gaglio, Secretary 

Viking Construction, Inc. 
Thomas Giardini 

Associated Construction Co. 
James LaRosa 

LaRosa Building Group, LLC 
Mark Madore 

Electrical Contractors, Inc. 
Chip Martin 

United Steel, Inc. 
Stanley Mierzejewski 
Mizzy Construction, Inc. 

Travis Ramsdell 
Maffe Financial 

Michael Sabol, Treasurer 
Mahoney Sabol & Co., LLP 

Deb Sarazin, Vice Chair 
Sarazin General Contractors, Inc. 

Steve Susanin 
Arthur J. Gallagher Risk Mgmt Svces, Inc. 

Chuck Tobin, Chairman 
C.E. Floyd Company, Inc. 

Welcome  
New Members 

 

Semac Electric, Inc. 
John Orzel 
P.O. Box 638 
New Britain, CT 06050-0638 
Phone: (860) 229-0800 
Fax (860) 229-0406 
 

TMC Environmental 
Ryan Vescovi 
127 Enterprise Drive 
Monroe, CT 06468 
Phone: (203) 268-7046 
Fax: (203) 268-7205 
 

USI Insurance Services 
Carmel McCabe 
530 Preston Avenue/PO Box 1040 
Meriden, CT 06450 
Phone: (800) 303-7171 

DMV Inspections and What They Mean 
for Contractors  
Tuesday, October 11, 2011 
Often overlooked as a industry concern, DMV inspections 
can make or break the progress of a construction 
project.  Come learn how DMV inspections are conducted, 
what the inspector is looking for, and how to avoid DMV 
violations in the first place. 
CT ABC's Rocky Hill office, 8:30 am-10:30 am 
 
Fall Protection -  
What OSHA Inspects For 
Tuesday, November 8, 2011    �
With Fall Protection being an OSHA Special Emphasis 
Program in all of New England, CT ABC will be hosting a 
fall protection session that focuses on what OSHA inspectors 
are looking for when it comes to complying with OSHA's fall 
protection standards.  This session will be held at ABC 
member's American Ladders & Scaffolding facility in 
Glastonbury. 
American Ladders & Scaffolding, 129 Kreiger Lane, 
Glastonbury, CT, 8:30 - 10:30 am 

To register for one or for all, 
contact Faith at faith@ctabc.org  

CT ABC 2011 Fall Safety Seminars 

2011 EIC Award Entry 
forms due soon! 

(Excellence in Construction) 
Email suzanne@ctabc.org or visit www.ctabc.org 

 
Don’t miss  the deadlines: 
On time: October 21, 2011 

Late: October 28, 2012 (additional fee applies) 
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NLRB Requiring Employers to Post 
Notice of NLRA Rights 

By Matthew K. Curtin 
On January 31, 2012, a controversial rule will take effect 
requiring virtually all private sector employers to post a 
notice advising employees of their rights under the National 
Labor Relations Act (NLRA).  Employers can find the new 
notice on the National Labor Relations Board’s (NLRB or 
“Board”) website. 
 
The NLRB’s posting requirement has received widespread 
criticism and is already facing both legal and legislative 
challenges.  The U.S. Chamber of Commerce has sued the 
NLRB over the notice mandate, claiming the NLRB does 
not have the authority to require employers to post a notice 
and to create a new unfair labor practice for failure to post 
such notice.  The National Association of Manufacturers 
has filed a similar lawsuit. 
 
Congress has been equally hostile to the new NLRB 
requirement.  In a recent Congressional hearing, panelists 
roundly criticized the NLRB for virtually all aspects of the 
new requirement.  Additionally, shortly after the NLRB 
issued its final rule, two bills were introduced in the House 
of Representatives that would rescind the NLRB’s rule as 
well as prohibit the NLRB from promulgating or enforcing 
any new posting rules concerning the NLRA. 

 
Subsequently, a separate, more radical bill was introduced 
in the House proposing to wholly abolish the NLRB and 
transfer its responsibilities to the Department of Justice.  
While it is unlikely the NLRB will be dissolved, a court 
could find that the NLRB’s new posting rule oversteps the 
Board’s statutory authority. 
 
Proactive preparation for compliance with the new posting 
requirement is critical, as failure to post the notice subjects 
employers to a host of potential penalties.  Failure to post 
the notice may constitute an unfair labor practice.  More 
significantly, failure to post may be grounds for tolling the 
NLRA’s six-month statute of limitations to file an unfair 
labor practice against an employer.  If the NLRB finds that 
a violation is willful, it may even use the violation as 
evidence of unlawful anti-union animus in an unfair labor 
practice case alleging separate violations of the NLRA. 
 
Employers should therefore carefully examine the posting 
requirements in order to avoid violating the rule.  For 
example, an employer must assess where to post the 
physical notice, and whether electronic posting on an 
intranet is also required.  An employer must also assess 
whether the notice must be posted in different languages. 
 
Employers should also consider providing information and 

(Continued on page 5) See NLRB 
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Discounts for CT ABC Members 
on Construction Related Issues   

 
CT ABC has now partnered with Lorman Education 
Services. Lorman Education Services held its first 
continuing education seminar in 1987 and since then have 
kept businesses, and the professionals who serve them, 
current in the rapidly changing regulatory 
environment.  Lorman seminars provide you current 
information on the rules, regulations and best practices that 
impact the success of your business or the business of your 
clients. 

Lorman is extending a 25% discount  
to CT ABC members! 

 In order to receive this discount, you must use the 
Discount Code G4954594.  You must enter this code when 
registering on their website or calling into their customer 
service department at (866) 352-9539. If you don't enter it 
at the time the order is placed, you will not receive the 
discount.    

Upcoming Teleconferences:  

Legal Implications of Environmental Contamination 
October 4, 2011 at 1:00pm 
Reading and Understanding Soil Reports 
October 5, 2011 at 1:00pm 
Calculating the Cost of a Change 
October 6, 2011 at 1:00pm 
But It's Only Our Opinion: The Legal Opinion In Com mercial 
Transactions 
October 12, 2011 at 1:00pm 
Utilizing Microsoft® Word(TM) Features and Functions 
October 13, 2011 at 1:00pm 
Effective Quality Control and Quality Assurance 
October 13, 2011 at 1:00pm 
Bikeway Design Principles, Planning, and Best Practices 
October 13, 2011 at 1:00pm 
Construction Project Accounting 
October 19, 2011 at 1:00pm 
Understand and Interpret Financial Statements 
October 26, 2011 at 1:00pm 
Workers' Compensation Issues for the Construction Industry 
October 26, 2011 at 1:00pm 
Commercial Ground Leases: A Conceptual Framework 
October 26, 2011 at 1:00pm 
What You Need to Know About Section 404 Permits 
October 27, 2011 at 1:00pm 
Solar Photovoltaics: How Do You Get This Stuff On Your Roof 
Anyway? 
October 28, 2011 at 1:00pm 
Waiver of Subrogation Clauses and Provisions in Construction 
Contracts 
October 31, 2011 at 1:00pm 

same job title. 
Divide-and-Conqueror 
These micro-units will allow unions to implement a “divide 
and conqueror” approach to organizing; companies could 
face organizing drive after organizing drive as unions try to 
establish a foothold by securing representation of one group 
of employees. Once one group of employees is successfully 
organized, it becomes easier for unions to recruit members of 
other micro-units. Rather than having to win an almost 
company-wide election, unions can now try to organize 
companies on a unit-by-unit basis. 
 
In addition to making it easier for unions to organize, micro-
units also hurt employees. Specifically, micro-units: 
 
Disenfranchise Workers 
Even if a majority of employees at a company oppose 
unionization, a union could still win representation of a micro
-unit with the support of a small group of employees. While 
this wouldn’t result in company-wide organization, it would 
mean that many employees have no say in whether part of 
their workplace organizes. 
 
Strangle Job Creation 
Employment in unionized business grows 3% to 4% more 
slowly than employment in non-unionized companies. By 
promoting unionization, Specialty Healthcare decision 
promises to heap more uncertainty on an already struggling 
economy—and with the unemployment rate stuck at 9%, 
that’s bad news for employers and employees alike. 
 
Trouble Ahead 
Employers are already struggling to digest the Specialty 
Healthcare ruling. For its part, the Board is already claiming 
that the decision will only affect non-acute health care 
providers (nursing homes, etc.). However, the extension of 
the Specialty Healthcare “identifiable group” micro-unit 
precedent to cases involving other types of businesses is a 
very real possibility, and one for which all employers—and 
their employees—should be prepared. 

HEALTHCARE  (Continued from page 1) 

Free Webinars for ABC Members 
 
Coping with the New Pro-Union Rules from NLRB and USDOL  
Date: Tuesday, October 11, 2011,  
Time: 2 p.m.  
http://www.abc.org/Hot_Links/Meetings_and_Events/Webinars/
Coping_With_the_New_Pro_Union_.aspx  
 
Green Building Toolbox Talks and Online Training 
Date: Wednesday, Oct. 12, 2011 
Time: 2 p.m.  
http://www.abc.org/Hot_Links/Meetings_and_Events/Webinars/
Green_Building_Toolbox_Talks_.aspx  
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Quality Air News 
The Obama Administration’s recent announcement that 
they will not be pursuing to regulate ozone – a significant 
component of smog- is good news for American busi-
nesses, particularly the construction industry.  EPA has 
been working on regulating ozone as one of the National 
Ambient Air Quality Standards, which would have re-
quired each country in the nation to decrease the amount of 
ozone emitted, primarily from dust and particulate matter 
(PM).  With the withdrawal of the rulemaking, the business 
community can breathe easier as the cost of compliance 
with the expected rule would have been quite hefty.  Of 
specific concern to the construction industry with the bur-
densome ozone rule would have been for counties and 
states to meet the restrictive ozone standard as a means of 
qualifying for federal highway and bridge funding. 

CT’s Mediation and Arbitration Rules 
CT’s statute covering arbitration and mediation on con-
struction projects will change as of October 1, 2011 with 
the passage of Public Act 11-149.  The specifics of this law 
address offers of compromise in arbitrations and the 
amount of interest allowable on an award.  PA-11-149 also 
clarifies that certain construction contract provisions may 
not include the requirement that disputes be adjudicated 
outside CT by mediation or arbitration.   For the lawyers in 
the crowd, visit www.ct.gov and click legislation and enter 
Public Act 11-149 to review. 

Employee Rights Posting: Nov. 14 th  
All companies subject to the National Labor Relations Act, 
this includes construction companies, will be responsible as 
of November 14, 2011 to notify employees of their rights 
under the Act by posting a notice.  Frequently Asked Ques-
tions and Copies of the Posting are available from the 
NLRB’s website, www.nlrb.gov, to download.  The 11-by-
17 inch notice is similar in content and design to a notice of 
NLRA rights that must be posted by federal contractors 
under a separate US DOL rule.  Employers are also respon-
sible for posting the new notice on the company’s intranet 
or internet site if personnel rules and policies are typically 
posted there.  National ABC also recommends a poster 
with a supplemental letter.   

Good News: Job Site Safety Improves 
The U.S. Department of Labor Bureau of Labor Statistics 
(BLS) issued a recent preliminary report showing construc-
tion fatalities in 2010 declined by 10% to reach levels 
nearly 40% lower than 2006. The final report will be re-
leased in April 2012.  To support safety awareness on the 
jobsite, ABC offers the Safety Training and Evaluation 
Process (STEP) program to its members, which allows 
member contractors to regularly evaluate and strengthen 
their programs, yielding safety performance that is consis-
tently better than the industry average.  When compared 
with the national construction average, ABC members that 
participate in STEP have fatality rates that are 80% lower, 
Occupational Safety and Health Administration (OSHA) 
injury rates that are 39% lower, and 93% fewer OSHA ci-
tations.   

ABC National Comments on IRS Tax 
On September 12th offered suggestions to IRS on how to 
implement the 3% withholding tax that most federal, state 
and local governments with total expenditures of $100 mil-
lion or more will be required to withhold from payments to 
vendors and contractors. The 3% law was scheduled to go 
into effect Jan. 1, 2012, but was deferred for one year by 
the IRS.  
 
In testimony presented to the IRS during a public hearing, 
Rich Shavell, president of Shavell & Company, P.A., Boca 
Raton, FL., speaking on behalf of ABC, commended the 
IRS for the delay and for eliminating certain payments 
from the withholding law, but offered several other im-
provements to the implementation plan. 
 
Shavell urged the IRS to use the same authority it em-
ployed when deferring the implementation date to make 
other changes, such as: Excepting payments from with-
holding where the 3% rate is expected to exceed the in-
come tax the taxpayer will owe; Permitting excess with-
holdings to be immediately refunded; Establishing proce-
dures so that vendors who are in compliance with the law 
are not even subjected to withholding; and Developing 
methodology to permit the offset of the withholding against 
other tax liabilities, such as payroll taxes.  

training to managers on the new posting requirements 
ahead of the November 14th effective date, because 
employees may have questions about the new poster.  
Employers may also consider providing training to 
management concerning unionization issues as the new 
posting may spark such discussion among employees.  A 
proactive approach to dealing with the new posting 
requirement will minimize exposure to violations of the 
new requirement. 
 
Matthew Curtin practices labor and employment law on 
behalf of management with Littler Mendelson, PC in New 
Haven, Connecticut.  Matthew may be reached at (203) 974
-8712 or by email at mcurtin@littler.com. 

NLRB  (Continued from page 3) 

Save the Date! 
CT ABC New Event 

Connecticut Pro Construction Rodeo 
May 23 & 24, 2012 



Page 6 

Employee’s Right Hampered  
by NRLB Rulings 

 
Recently, the National Labor Relations Board (NLRB) issued 
two decisions that hurt employees’ rights by inhibiting their 
ability to petition for a secret-ballot election after an employer 
recognizes a union as a monopoly bargaining agent and by 
creating a new standard for a bargaining unit. "These 
decisions are clearly intended as payoffs to big labor,” said 
ABC Vice President of Federal Affairs Geoff Burr. “The 
majority members of the National Labor Relations Board are 
misusing their powers and have turned the agency from a 
neutral arbiter of labor law disputes into a political activist 
organization.”  
 
First Ruling  
In the first ruling, NLRB overturned a 2007 decision in the 
Dana Corp case that granted employees the ability to file a 
decertification petition for a secret-ballot election within 45 
days after an employer recognizes a union. Under the new 
ruling, employees are barred from filing a petition for between 
six months and one year after the first bargaining session.  
   
National ABC, as part of a coalition, filed an amicus brief in 
November 2010 after the board agreed to reopen the Dana 
Corp case for review. The brief pointed out that in order to 
test the majority status of a union recognized by card check, 
the 45-day notice period “provides a narrow but necessary 
window.”   
 
NLRB Member Brian Hayes was the sole dissenting opinion. 
He wrote that the majority’s decision reflects "a purely 
ideological choice, lacking any real empirical support and 
uninformed by agency expertise. They have failed to provide 
any reasoned explanation why the policies they advocate are 
preferable to the reasonable policies established in the 
precedent they now overrule. 
 
Second Ruling 
The second ruling on Specialty Healthcare, the board ruled 
that a union could seek to organize a group of nursing 
assistants, despite requests by the employer to include other 
employees in the unit. The decision effectively creates a new 
standard for a bargaining unit, despite the fact that the current 
20-year-old standard has been without controversy and it 
places a heavy burden of proof on the employer to show that 
the excluded employees should be included. Hayes again 
dissented. 

but that Speaker of the House Chris Donovan is on the Redis-
tricting Committee.  Speaker Donovan's participation on the 
committee presents a cause for concern as he is part of the 
official effort to "redesign" all of CT's Congressional dis-
tricts, including the one he is currently seeking. 

Redistrict (Continued from page 1) 
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Construction Materials Prices Fall 0.6% in August 
"The decline in construction materials prices in August now makes the purchase of  

construction services more attractive." —ABC Chief Economist Anirban Basu. 
 
With the demand for construction services waning, the cost of construction materials fell 0.6% in August, according to the 
September 14 Producer Price Index (PPI) report by the Department of Labor. However, prices are 7.9% higher than one 
year ago. 
 
Contributing to the decline, prices for asphalt, tar roofing, and siding fell 1.6% in August, but are still 4.5% higher from one 
year ago. Iron and steel prices slipped 0.7% for the month, but are 15% higher than the same time last year. Steel mill 
product prices decreased 1% compared to the same time last month, but prices are 14.3% higher year-over-year. Fabricated 
structural metal product prices were down 0.5% for the month but are 5.1% higher from August 2010. 
 
In contrast, a number of construction inputs posted increases for the month, including softwood lumber, up 2.8% in August 
and 4.8% higher year-over-year. Nonferrous wire and cable prices were up 0.5% compared to the previous month, and up 
15% from the same time last year. Prices for concrete products inched up 0.1% for the month and are unchanged from 
August 2010. Prices for plumbing fixtures and fittings were flat in August, but are up 2.8% over the past twelve months. 
 
Crude energy prices fell 5.1% in August as crude petroleum prices slid 11.3%. Year-over-year, crude energy prices are 
5.3% higher. Overall, the nation’s wholesale good prices were unchanged for the month, but are 6.5% higher from August 
2010. 
 
Analysis 
“Today’s release gives us a snap shot of the current state of 
the nation’s construction industry,” said Associated Builders 
and Contractors Chief Economist Anirban Basu. “Demand 
for construction services, in general, continues to fall short of 
capacity. However, the decline in construction materials 
prices in August now makes the purchase of construction 
services more attractive. 
 
“Still, the 0.6% decline registered last month falls short of 
reversing construction material price increases in earlier 
months,” Basu said. “Materials prices are still nearly 8% 
higher than they were a year ago. 
“Much of the overall decline in materials prices is attributable to a decline in crude petroleum prices, but prices for many 
other items also slipped in August,” said Basu. “Among the key materials that experienced price declines were steel mill 
products, fabricated structural metal products and asphalt. These falling prices are likely attributable to perceptions of a 
slowing global economy. Not only has economic activity decelerated in America and in Europe, but forecasts for much of 
the emerging world are also being steadily downgraded. 
 
“It is quite possible that materials prices will continue to decline in the months ahead. The global economy does not appear 
to be positioned for significant improvement in the near-term, which implies softer demand for construction materials,” 
Basu said. “However, the slowdown in global activity produces a belief among many investors that central banks around the 
world will increase money supply. 
 
“That, in turn, reduces the attractiveness of paper assets such as bonds,” said Basu. “In response, certain investors sell bonds 
and purchase commodities, which cause those prices to rise even in the midst of generally weak economic 
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2138 Silas Deane Highway 
Suite 101 
Rocky Hill, CT 06067 

Visit us on the web! 
Visit: 

www.ctabc.org 
or 

www.thinkconstruction.org 

Building a Better Connecticut...Together 

Upcoming Events 

NovemberNovember   
1515  
Issues and Eggs - Lisa Foley-Wilson  

1616  
Board Meeting 

1717  
After Hours (Waterbury) 

OctoberOctober   
66  
Grand Prix to benefit Open Shop Salute (Wallingford)  

1212  
Smart Start Breakfast: Prevailing Wage (Stratford)  

1717  
Hartford Development Bus Tour 

2020  
After Hours (Stratford) 

2626  
Board Meeting 

DecemberDecember   
11  
Board Meeting  

11  
Open House (ABC/CEC/UCAC) 


